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The Essentials of American Constitutional Law. By Francis 
Newton Thorpe. New York, G. P. Putnam's Sons, 1917. — xii, 
279 pp. 

One of the excellent features of the case system of legal study is 
the inclusion in the case books of badly-reasoned opinions, and of 
cases that are no longer law. Thus the student who has a fondness 
for being intellectually spoon-fed soon learns the dangers of his pro- 
pensity. He no longer accepts as gospel everything he sees printed 
in a book. He acquires the habit of testing and weighing what he 
reads, and of thinking for himself. 

The text-book under review offers the same pedagogical advan- 
tages. While it contains much that is safe and sound, this is inter- 
spersed with a great deal that is erroneous. No student, therefore, 
can feel safe in accepting anything that the book tells him. He must 
compare its pages with the Constitution and the judicial decisions 
before he can feel confident that he knows the supreme law of the 
land. Thus he is put on his own mettle. If he is guided by a wise 
and informed teacher, he can be assured of excellent mental dis- 
cipline, and, in time, of a fair knowledge of constitutional law. 
Manifestly it would interfere with the best use of the book, if re- 
viewers were to point out all the pitfalls which the student is ex- 
pected to find for himself. It may do no great harm, however, to 
refer to a few of the more obvious blunders, so that teachers who 
desire their students to learn self-reliance may feel assured that the 
book will serve their purpose. 

Marshall's term as chief justice was not " the first thirty years of 
the existence of the court " (page 28). Jay, Rutledge and Ellsworth 
preceded him. "The original jurisdiction of the Supreme Court is" 
not " co-extensive with the judicial power delegated by the Constitu- 
tion" (page 136) . The objects of the Constitution, as set forth in the 
preamble, are not the criterion of the powers of Congress under the 
" necessary and proper " clause (page 26). It is no longer true that 
a corporation cannot maintain a suit in a federal court against a 
citizen of a different state from that by which it is chartered " unless 
the persons who compose the corporate body are all citizens of that 
state" (page 142). They are now conclusively presumed to be 
citizens of that state, although the fact may definitely appear that 
they are not. The statement that it is not the delegation to Con- 
gress but the actual exercise of its power to regulate commerce " that 
makes the exercise of a similar power by the state void " (page 75) 
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is true only of such subjects, of commerce as are regarded as not 
" national in character." Many important decisions turn on the issue 
whether the commerce involved is national in character. 

In many instances where the law is not positively misstated, it is 
put so blindly as to be merely a point of departure for the student. 
We are told that, in spite of the full faith and credit clause, " a 
judgment rendered in a state may be questioned in a collateral pro- 
ceeding in another state" (page 147), and are not warned that this 
applies only to questions of jurisdiction or fraud. Misleading, if not 
erroneous, is the statement that " state insolvent laws apply to con- 
tracts within a state between one of its citizens and a citizen of an- 
other state" (pages 37-38). The announcement that "as to limita- 
tions of state power within state jurisdiction . . . the several state 
constitutions alone are authoritative and final " (page 176) is likely 
to convey the impression that the Fourteenth Amendment does not 
limit the exercise of state power, though the author may save himself 
from positive error by the meaning which he attaches to " within 
state jurisdiction." The treatment of ex-post-facto laws in the chap- 
ter on " The Law of Citizenship " may lead the reader to assume 
that aliens derive no protection from the clause. Some other than a 
correct impression is inferable from calling the " right of citizens of 
each state to all privileges and immunities of citizens of the several 
states" one of "the distinctively state functions" (pages 10-11). 
It is a federal guarantee to citizens of immunity from what otherwise 
might have been a state function. 

In contrast with these instances of inaccuracy or looseness, not a 
little of the book is correct and simple. No one can question that 
" there is such a thing as the peace of the United States " (page 85), 
or that " the war power is possessed by Congress exclusively, for the 
limitation of [sic] the states as to declaring war can be construed 
only as an exclusive delegation of this power to the United States " 
(page 46). Among other unexceptionable statements are the fol- 
lowing : 

The essential power of any federal court is to exercise federal 
judicial jurisdiction [pages 124-125]. 

No state has jurisdiction that is denied it by the Constitution of the 
United States [page 151]. 

To whatever extent Congress exercises jurisdiction, to that extent 
it governs [page 163]. 

Government, in a republic, may be said to express itself in laws 
[page 30]. 
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Congress is not under contract to coin money, to pay the debts of 
the United States, or to borrow money in any particular way [page 40]. 

So a postal law of Congress excluding lottery tickets from the mail 
is not an abridgment of the freedom of the press [page 43]. 

Nor is anyone apt to controvert the suggestion that the legislative 
powers of Congress over taxation, money, commerce etc. " indicate 
(or seem to indicate) a larger delegation of authority to Congress 
than its authority to regulate its membership " (page 73) . 

Such passages as those quoted will be welcomed by the student as 
breathing-places between others that will tax his powers to the 
utmost. In the frequent references to sovereignty he will find occa- 
sion to use all the mental energy he can muster. One or two quota- 
tions will indicate the force of the challenge to his understanding : 

Doubtless the qualities of sovereignty are equal qualities — each essen- 
tial to the supreme end and purpose of sovereignty — which end and 
purpose is to be and to remain sovereignty [page 35]. 

Were sovereignty to define (if it were possible to define) its rights, 
it would limit itself, and to that extent cease being sovereign [page 
200]. 

To the extent that the individual person is identified with sover- 
eignty, he or she can do no wrong, and his or her rights are primary 
as well as fundamental [page 109]. 

But the state cannot exercise taxing power beyond its jurisdiction, a 
limitation parallel to the limitation of the sovereignty of the state, 
that is, a version (however unphilosophical) of the idea in the phrase 
"residuary sovereignty" [pages 52-53]. 

It is to be feared that some students will become discouraged in the 
presence of such profundity and will be inclined to minimize unduly 
their own intelligence. It is to be hoped, however, that they will not 
miss the comfort offered early in the book, where they can learn that 
" sovereignty is indefinable ; is not, strictly speaking, comprehens- 
ible " (page 6). They will find no evidence in the volume that this 
is an over-statement. 

Obviously the few quotations that can be given in a brief review 
cannot indicate adequately the qualities of the book as a whole. 
The excerpts given are, however, characteristic of the general plan 
and its execution. 

Thomas Reed Powell. 



